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1 Findlaw.com copyright and Copyright Act of 1976 definition 












3 Copyright Duration: The author’s life plus an additional 70 years. For a ‘joint work prepared by two or more 
authors who did not work for hire,’ the term lasts for 70 years after the last surviving author’s death. For works 
made for hire and anonymous and pseudonymous works, the duration of copyright is 95 years from first publication 
or 120 years from creation, whichever is shorter. Loving,!Bill.!Intellectual"Property"and"Commercial"Speech"in"the"
Digital"Age.!2013.!PDF. 
4 Trademark Duration: The registration is valid as long as you timely file all post registration maintenance 
documents. As long as the trademark serves to identify the business or product or service to the consuming public, 
the trademark can last. Loving,!Bill.!Intellectual"Property"and"Commercial"Speech"in"the"Digital"Age.!2013.!PDF. 5!Infringement of a copyright involves the copying of a material and substantial portion of the protected work. If the 
alleged infringer denies copying, the copyright holder may be able to prove infringement with circumstantial 






Extrinsic,"Intrinsic,"and"Abstraction"Tests:"7"!!! ExtrinsicS!Used!to!determine!whether!a!character!is!protected!by!copyright!within!the!context!of!the!original!work.!It!“compares!specific,!objective!criteria!of!two!works!on!the!basis!of!the!analytic!dissection!of!the!following!elements!of!each!workS!plot,!theme,!dialogue,!mood,!setting,!pace,!characters,!and!sequence!of!events.”!! IntrinsicH!Used!to!determine!whether!there!is!substantial!similarity!in!the!expressions!of!the!ideas!so!as!to!constitute!infringement.!The!test!asks!whether!the!“total!concept!and!feel”!of!the!two!works!are!substantially!similar!and!relies!on!the!observations!of!the!“ordinary!reasonable!person.”!! AbstractionH!Articulated!by!a!judge,!to!determine!where!details!of!a!work!are!gradually!left!out!so!that!the!work!becomes!more!and!more!general.!At!some!point!the!work!is!so!general!that!to!protect!it!would!translate!into!protecting!the!copyright!owner’s!ideas!rather!than!their!expression.!!
(
(!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!6!Helfand, Michael T. “When Mickey Mouse Is as Strong as Superman: The convergence of Intellectual Property 
Laws to Protect Fictional Literary and Pictorial Characters.” Stanford Law Review 44.3 (1992): 623-74. JSTOR. 
Web. 14 Apr. 2014.!7!Zecevic, Jasmina. “Distinctly Delineated Fictional Characters That Constitute The Story Being Told: Who Are 
They And Do They Deserve Independent Copyright Protection?” Vanderbilt Journal of Entertainment and 











!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!1!Foley, Kathryn M. "Protecting Fictional Characters: Defining the Elusive Trademark-Copyright Divide." 





( A!character’s!identity!is!upheld!in!three!different!parts:!their!name,!their!visual!appearance,!physical!traits,!and!personality!traits.!These!traits!are!called,!“characterization,”!which!makes!up!the!character!as!a!whole.!Characterization!will!define!whether!the!character!is!round!or!flat,!holds!more!complexities!and!individuality!than!the!average!character!with!a!oneSdimensional!generalized!idea!of!expression.!Characterization!determines!a!character’s!ability!to!be!copyrighted.!!Courts!have!given!literary!characters!the!least!amount!of!protection!because!they!do!not!believe!in!just!a!name!or!verbal!imagery!of!characters!as!concrete!evidence!of!being!a!distinguishable!entity.!Creators!are!now!fighting!for!protection!of!the!individuality!of!the!characters!outside!of!their!works,!some!characters!being!created!without!a!plot.!In!the!case!United"Artists"v."Ford"Motor"Co.,!a!pink!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!2!Feldman, David B. "Finding a Home for Fictional Characters: A Proposal for Change in Copyright Protection." 










( With!emerging!technology!the!creator’s!rights!are!evolving,!and!yet!just!as!confusing!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!3!Scott, Geoffrey R., and Karen E. Maull. "Kryptonite, Duff Beer And The Protection of Fictional Characters And 
Products In The Global Community." Monash University Law Review 38.1 (n.d.): 228-82. EBSCO. Web. 12 Apr. 
2014.!4!Allen, Moira. "Know Your E-Rights." Writer (Kalmbach Publishing Co.) 115.8 (2002): 18. MAS Ultra -School 




















Broadcasting"Systems4,"the!author!of!The"Maltese"Falcon,"Dashiell!Hammett,!gave!the!rights!to!the!characters!of!the!book!to!Warner!Brothers.!Eventually,!Hammett!also!gave!the!rights!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!1!Loving,!Bill.!Intellectual"Property"and"Commercial"Speech"in"the"Digital"Age.!2013.!PDF. 2!Findlaw.com works of an authorship!3!See footnote 1 !4!Foley, Kathryn M. "Protecting Fictional Characters: Defining the Elusive Trademark-Copyright Divide." 





Corp.6"The!plaintiff!Nichols,!accused!Universal!for!using!similar!characters!from!her!play,!for!a!film!produced!by!Universal.!The!judges!main!concern!was!making!sure!fictional!characters!were!protected!under!their!original!work,!but!the!ideas!of!characters!could!be!left!for!the!public!domain!to!be!able!to!use!without!penalty.!Judge!Learned!Hand!determined!for!a!character!to!be!protected!independently!from!the!original!plot,!they!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!5!Findlaw.com infringement definition.!6!Foley, Kathryn M. "Protecting Fictional Characters: Defining the Elusive Trademark-Copyright Divide." 
Connecticut Law Review 41.3 (2009): 921-61. LexisNexis. Web. 10 Apr. 2014. !
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!!
would!have!to!be!a!distinct!delineation.!He!explained!the!more!indistinct!the!character!is!written,!the!less!protection!the!character!will!receive,!thus,!putting!it!in!the!category!of!an!idea!of!expression.!Therefore,!the!more!distinct!the!character!is!written,!the!more!protection!the!character!will!receive,!lessening!the!opportunity!for!infringements!because!of!the!potential!legal!repercussions.!!The!courts!have!multiple!tests!used!in!order!to!determine!if!first,!the!character!is!copyrightable,!and!second,!there!was!infringement!of!the!character.!All!decisions!are!made!by!a!caseSbyScase,!courtSbyScourt!basis.!In!order!to!determine!whether!the!character!is!copyrightable,!the!courts!use!a!test!called!the!Distinct!Delineation!Standard,!or!character!delineation,!first!used!in!the!Nichols"v"Universal"Picture"Corp.!case.!The!second!test,!determining!infringement!of!a!character,!is!called!the!“Story!Being!Told”!test.!!Under!the!“Story!Being!Told”!there!are!three!facets:!extrinsic,!intrinsic!and!abstraction!tests.7!The!extrinsic!test!is!used!to!determine!whether!a!character!is!protected!by!copyright!within!the!context!of!the!original!work.!It!compares!the!specificities!and!criteria!of!both!works!on!the!basis!of!dissecting!both!works!to!delineate!the!plot,!theme,!dialogue,!mood,!setting,!pace,!characters!and!chronology!of!events.!The!intrinsic!test!is!used!in!determining!if!there!is!“substantial!similarity!in!the!expressions!of!the!ideas”!to!see!if!there!was!any!infringement.!This!portion!questions!the!“total!concept!and!feel”!of!both!works!and!“relies!on!the!observations!of!the!‘ordinary!reasonable!person’”!in!being!able!to!identify!the!similarities!or!differences!of!expression.!The!abstraction!test!is!determined!by!a!judge!who!analyzes!how!much!of!the!details!of!the!original!work!are!included!in!the!secondary!work,!and!how!general!the!information!is!in!both!works.!Sometimes!this!results!in!not!being!able!to!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!7!Foley, Kathryn M. "Protecting Fictional Characters: Defining the Elusive Trademark-Copyright Divide." 





utilized by the courts to determine if a copyrighted work is considered fair use are: the purpose 
of the use, the character of the use (as in being commercial or educational in nature), the nature 





























































Trademark(Protection5(In!order!to!have!a!trademark,!you!need!to!have!a!business!that!sells!goods!or!services.!Trademark!infringement!is!when!other!people!or!businesses!are!using!the!same!mark!as!you!to!identify!all!types!of!other!products!or!services!and!no!longer!can!the!ordinary!reasonable!person!distinguish!what!you!sell!versus!the!other!company.!Once!you!lose!the!unique!identification!of!your!business,!there!is!no!protecting!it.!For!example,!Refrigerator!used!to!be!a!brand!name!for,!well,!refrigerators.!This!is!exactly!the!point:!the!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!5!Foley, Kathryn M. "Protecting Fictional Characters: Defining the Elusive Trademark-Copyright Divide." 
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